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Kenneth Baldwin

3.

Collette Baldwin

STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter pursuant to Utah Code
Section 78-2a-3(2)(j).
STATEMENT OF THE CASE
In 1999, Kenneth and Collette Baldwin purchased Lot 5 of the Red Birch Estate
Subdivision ("Lot 5M). In 2003, the Baldwins began building a wall along the south end
of the eastern boundary of Lot 5, which borders property owned by Shirley Howcroft
Ottman. Shortly after construction on the wall began, Kenneth Howcroft, Ms. Ottman's
son, approached the Baldwins and demanded that construction on the wall stop. Mr.
Howcroft stated that at one time a fence had run west of the place where the wall was
being constructed, which Mr. Howcroft claimed marked the true boundary between the
properties.
On April 16, 2004, Ms. Ottman filed a Complaint to declare an old fence line as
the boundary line between Ms. Ottman's property and Lot 5. On June 11, 2004, the trial
court held an evidentiary hearing on a motion for preliminary injunction filed by Ms.
Ottman, and issued a preliminary injunction enjoining the Baldwins from continuing
construction on the wall. On September 15 and 16, 2005, a bench trial was held in this
matter. The trial court ruled in favor of the Baldwins, quieting title to the eastern
boundary of Lot 5 along the record boundary line. Pursuant to Rule 65(c)(2) of the Utah
Rules of Civil Procedure, the trial court subsequently awarded the Baldwins $2,072.00 in
attorney's fees incurred in defending against Ms. Ottman's motion for preliminary
1

injunction. Ms. Ottman thereafter filed this appeal.
STATEMENT OF FACTS
L

On February 1, 1955, David W. Piatt and Maureen Piatt (the "Platts")

acquired from David T. Mounteer a parcel of property (the uPlatt Property") located near
Highland Drive and Little Cottonwood Creek in Salt Lake County, Utah.
2.

The Platts initially acquired the Piatt Property from David T. Mounteer

pursuant to a Uniform Real Estate Contract, dated February 1, 1955 (the "Uniform Real
Estate Contract"), which was recorded in the Salt Lake County Recorder's office.
Plaintiffs Exhibit 14.
3.

On December 16, 1960, Marie L. Larsen, as Executrix of the Last Will and

Testament of David T. Mounteer, as grantor, executed an Executrix Deed, conveying the
Piatt Property to David W. Piatt and Maureen P. Piatt, as grantees. Plaintiffs Exhibit 15.
4.

The legal description for the Piatt Property contained in both the Uniform

Real Estate Contract and the Executrix Deed are the same, and call out on eastern
boundary that runs in a northerly direction from a point of beginning "following said
fence line North 5° East 361 feet, more or less, to the center of Little Cottonwood Creek."
5.

Bordering the eastern boundary of the Piatt Property on the north was a

parcel owned by Pardoe Investments, Inc. (the "Pardoe Property") and on the south was a
parcel owned by Harold and Shirley Howcroft (the "Ottman Property.")1

Harold Howcroft is now deceased. That property is now owned by Shirley Howcroft
Ottman, Harold Howcroft's widow now remarried.
2

6.

In 1996, David Peterson, a licensed surveyor, surveyed the Piatt Property

for the purpose of drafting a proposed subdivision plat. R. 820, pg. 275.
7.

In surveying the eastern boundary of the Piatt Property in 1996, Mr.

Peterson located the eastern boundary of the Piatt Property based on the metes and
bounds legal description, using the beginning point, the end point and the directional call.
R. 820, pg. 278.
8.

Peterson found an existing fence that followed the directional call (North 2°

East) exactly, from the end point in Little Cottonwood Creek to the southeast corner of
the Pardoe property (i.e., along the boundary between the Piatt Property and the Pardoe
Property):
PETERSON: Yes, the deed line and the fence line are exactly
on top of each other, or they were, from the creek...up to the
Pardo[e] piece.
R. 820, pg. 278.
9.

The fence stopped at the south end of the boundary between the Piatt

Property and the Pardoe Property (i.e., at the southwest corner of the Pardoe Property.)
R. 820, pg. 279-280.
10.

South of the southwest corner of the Pardoe Property and "on line" with the

directional for the eastern boundary of the Piatt Property, Peterson "found a fence post
that was ... on the line." R. 820, pg. 278.
11.

There was no further fence on the directional call for the eastern boundary

of the Piatt Property. R. 820, pg. 279-280.
3

12.

The same directional call for the eastern boundary of Lot 5 serves as a

property boundary from Creek Road, on the south, to Little Cottonwood Creek, on the
north.
13.

On the same directional call as the directional call for the eastern boundary

of Lot 5, and south of Lot 5, Peterson found remnants of a fence that were also "on line"
with that directional call:
PETERSON: [FJurther up here several hundred feet...we did
find the remnants and it was right on the line.
R. 820, pg. 280-281.
14.

Peterson set the eastern boundary for the Piatt Property (and also the eastern

boundary for the "Red Birch Estates Subdivision"), along the directional call for the
eastern boundary of the Piatt Property as called out in the Uniform Real Estate Contract
and the Executrix Deed, to wit, a line that ran from the point of beginning "North 2° East
361 feet" to the end point in Little Cottonwood Creek.
15.

During his 1996 survey, at the southwest corner of the Pardoe Property

David Peterson also found a 10-15 foot length of barb wire fence that headed in a
southwesterly direction, away from the directional call:
PETERSON: [R]ight at the point of Pardo[e] it seemed like
we had two fences going off in two different directions...
CLINE: One stayed on the deed line and the other one veered
off a bit to the west?
PETERSON: Yes.

4

R. 820, pg. 282.
16.

At the south end of the Piatt Property, and west of the directional call for

the eastern boundary of the Piatt Property, Peterson also located a length of chain link
fence that was "off the line." R. 820, pg 279.
17.

The chain link fence, as measured by Peterson, started about 6.24 feet west

of the southeast corner of the Piatt Property, and ran in a northeasterly direction for a
short distance, angling toward the eastern boundary line of Lot 5, and thereby narrowing
the gap between the chain link fence and the eastern boundary of the Piatt Property at the
end of the length of chain link fence. Defendants' Exhibit L.
18.

On or about March 22, 1999, Salt Lake County approved the subdivision

plat drafted by Peterson as the "Red Birch Estates Subdivision." See Plaintiffs Exhibit 5.
19.

On November 30, 1999, Kenneth Baldwin and Collette Baldwin (the

"Baldwins") purchased Lot 5 of the Red Birch Estates Subdivision ("Lot 5"), which is
located along the eastern boundary of the Red Birch Estates Subdivision. R. 819, pg. 105.
20.

At the time the Baldwins purchased Lot 5, the Baldwins requested that the

eastern boundary of Lot 5 be surveyed and staked. R. 819, pg. 106-7.
21.

At that time, along the eastern boundary of Lot 5, beginning near the

southwest corner of the Pardoe Property and proceeding south a short distance, there "was
some evidence of old fencing that was down on the ground" that "appeared to agree fairly
closely with the survey boundary line." R. 819, pg. 108.
22.

After the fencing material stopped, there was no more fencing along the
5

remainder of the staked eastern boundary for Lot 5. R. 819, pg. 108.
23.

At the time the Baldwins purchased Lot 5, there was no "discernable fence

line" between Lot 5 and the Ottman Property. R. 819, pg. 111.
24.

The length of chain link fence that Peterson surveyed in 1996 was still there

in 1999 when the Baldwins purchased Lot 5.
25.

In the fall of 2003, the Baldwins decided to build "a wall on [their] east

boundary line." R. 819, pg. 111.
26.

So as to "ensure that the wall would be placed on [the Baldwins' ] side of

[the] record boundary line," the Baldwins obtained another survey. R. 819, pg. 111.
27.

The second survey "agree[d] with the original survey." R. 819, pg. 111.

28.

The Baldwins did not "tear down an existing fence when [they] started

putting up the wall" since there was no fence to tear down. R. 819, pg. 121.
29.

Upon observing the construction of the wall along the eastern boundary of

Lot 5, Kenneth Howcroft, Ms. Ottman's son, approached Mr. Baldwin and advised him
that the wall was being built in the wrong place. R. 819, pg. 115.
30.

Ken Howcroft claimed that in 1994 he replaced part of an existing barbed

wire fence with a chain link fence and, if the chain link fence was extended in a
northeasterly direction along the same angle, it would mark the location of where the old
fence used to be located. R. 819, pg. 50-53.
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SUMMARY OF ARGUMENT
From the point of beginning called out in the legal description, the eastern
boundary for the Piatt Property followed a "fence line North 5° East 361 feet, more or
less, to the center of Little Cottonwood Creek." The fence along the Platt/Pardoe
Property boundary, the fence post south of the southwest corner of the Pardoe Property,
and the fencing remnants south of the Piatt Property, all tracked exactly the directional
call for the eastern boundary of the Piatt Property. As a matter of deed construction, the
trial court properly adopted an eastern boundary consistent with that directional call.
Kenneth Howcroft testified that the length of chain link fence he constructed.in
1994 marked the location of an old fence line. None of the four other witnesses to testify
as to the location of an old fence line west of the eastern boundary of Lot 5 gave
testimony consistent with Kenneth Howcroft's testimony as to where that fence may have
been located. Maurine Piatt nor David Piatt recall a fence line existing between the Piatt
Property and the Ottman Property.
Plaintiffs surveyor (Robert Jones) and Kenneth Baldwin both testified that the
wall being constructed on Lot 5 was on the Baldwins' side of the boundary line. The
"orange stake" plaintiff refers to marks the projected location of the boundary line under
plaintiffs theory of the case, not the record boundary line for Lot 5.
The trial court allowed Ms. Ottman's counsel to continue reading testimony from
David Peterson's deposition during closing argument, even after an objection had been
made. Therefore, Mr. Ottman was not prejudiced by the objection raised by the
7

Baldwin's counsel during closing argument. Furthermore, the objection should have been
sustained since Ms. Ottman's counsel was "cross examining" Mr. Peterson during closing
argument with deposition testimony not raised at trial.
ARGUMENT
I. THE TPJAL COURT'S CONSTRUCTION OF THE LEGAL CALL FOR THE
EASTERN BOUNDARY OF LOT 5 WAS CORRECT.
The legal description of the eastern boundary of the Piatt Property calls out a
boundary running from a beginning point "following said fence line North 2° East 361
feet, more or less, to the center of Little Cottonwood Creek." At trial, Ms. Ottman argued
that, as a matter of deed construction, if the "existing fence line" and the directional call
of "North 2° east 361 feet" were inconsistent, then under the "monument rule," the court
should follow the "existing fence line" rather than the directional call.
Under the "monument rule," where there is a conflict in a deed between a call to a
monument and a call of courses or distances, the "call to a monument or marker takes
precedence over courses and distances." Clark v. Smay, 2005 WL 17074, at 3 (Utah Ct.
App. 2005.) The reason for the monument rule is that "[b]ecause monuments are fixed
objects, essentially unalterable in their location, they are more reliable as points on a
boundary than computations of courses and distances that are susceptible to human
error." I d For example, in RHN Corporation vs. VeibelL 96 P.3d 935 (Utah 2004), a
deed called out a distance of 927.7 feet to the center line of a section. In fact, it was only
816.75 feet to the center line. The call to the center line controlled over the distance call
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because the center line of the section was "fixed" and "immoveable," and therefore more
reliable than the directional call.
In this case, the "monument" Ms. Ottman desires to use is not "fixed" and
"unalterable in [its] location," but is the very issue in dispute. As described in the next
section, each of the witnesses who testified as to the location of an "old fence line" west
of the eastern boundary of Lot 5 placed that fence line in a different location. Two
witnesses did not recall such a fence as ever existing. An "old fence line" that may have
once existed somewhere west of the eastern boundary of Lot 5 at one time is not a
"monument" that would take precedence over a directional call under the "monument
rule."
Furthermore, if any fence is used as a monument, it should be the fence that David
Peterson found in 1996 along the boundary between the Piatt Property and the Pardoe
Property. Mr. Peterson testified that that fence tracked "exactly" the directional call for
the part of the eastern boundary of the Piatt Property that borders the Pardoe Properly.
"[T]he deed line and the fence line [were] exactly on top of each other...from the
creek...up to the Pardoe Property. R. 820, pg. 278. The trial court found that "[a]n old
fence line still exists along the Baldwin/Pardoe border that tracks exactly with the
bearings and distance description of the two parcels." Findings of Fact and Conclusions
of Law, % 15.
The Court found that "[t]he thing that's powerful about Mr. Peterson's testimony
is he says that [along] the Pardoe/Baldwin line is an old fence line and it is right on the
9

metes and bounds description. Can you see what a powerful piece of testimony that is?
Because that solves the puzzle." R. 820, pg. 393. Even though that fence did not extend
past the southwest corner of the Pardoe Property, the directional call for the eastern
boundary is a single vector that does not change. The call is for a length 361 feet "north
2° east" from the point of beginning. Accordingly, the call evidences that a straight
eastern boundary line was intended, and the fence along the boundary between Lot 5 and
the Pardoe Property evidences that the directional call marks the intended boundary. To
accept Ms. Ottman's theory of deed construction, the eastern boundary would start about
6.24 feet west of the point of beginning on the south (where the chainlink fence begins),
and then angle toward the fence at the north end of Lot 5 (following the angle of the chain
link fence.) At the point where that angle intersects the Platt/Pardoe fence line, the angle
would then change to follow the angle of that fence (which is the direction call set forth in
the legal description.) The legal description, however, evidences a single vector (north 2°
east) for the entire length of the eastern boundary.
In this case, at the point were the fence stopped at the southwest corner of the
Pardoe Property, David Peterson also saw a fence post that was south of that point, that
was "on the line." R. 820, pg. 278. Furthermore, David Peterson found remnants of an
old fence on the same directional call, south of Lot 5. David Peterson testified that the
directional call describing the eastern boundary of the Piatt Property was the same
directional call that separated properties from Little Cottonwood Creek on the north to
Creek Road on the south. South of Lot 5, along this same directional call, and prior to
10

reaching Creek Road, David Peterson observed additional fencing on that directional call.
Mr. Peterson testified that "further up here several hundred feet...we did find the remnants
and it was right on the line." (T. 281.) The court found that "remnants of an old fence
also exist at various points going south toward Creek Road that appear to correspond
directly to the bearing and distance line." Findings of Fact and Conclusions of Law, ^J17.
The monument rule provides that where there are two conflicting monuments, one
of which follows the directional call and one of which does not, the monument that
follows the directional call should be accepted as the applicable monument. In Zeibold
vs. Foster, 24 S.W. 155 (Missouri 1893), the Court stated:
It is true that known and fixed monuments will control,
though they conflict with courses and distances; yet here we
have two fixed artificial monuments, and both cannot control,
for they are conflicting. One is of no higher value as a
monument then the other. In such case of ambiguity, the one
should be taken which corresponds with the description by
courses and distances...
Id at 156.
In this case, there were three "monuments" that corresponded exactly with the directional
call. The fence along the Platt/Pardoe property tracked the directional call exactly. The
fence post that was south of the southwest corner of the Pardoe property was "on the
line." Finally, Peterson saw remnants of an old fence south of the Piatt Property that also
tracked the directional call for the eastern boundary of the Piatt Property. The application
of the "monument rule" requires that the monument that should be accepted is the one
"which corresponds with the description by courses and distances." Zeibold at 156.
11

Accordingly, those three monuments which correspond with the directional call take
precedence over the chainlink fence line as a monument (or the 10-15 feet length of
fence going southwest from the southwest comer of the Pardoe Property.)2
Accordingly, even if the monument rule is applied, the court's construction of the
legal description for the eastern boundary of the Piatt Property is consistent with the
monument rule. An existing fence from the end point in Little Cottonwood Creek to the
southwest comer of the Pardoe Property "tracks exactly" the directional call. A fence
post south of the southwest comer of the Pardoe Property was on the directional call.
Fencing remnants south of Lot 5 were also on the same directional call.
Finally, Ms. Ottman's expert witness reached exactly the same conclusion as to the
location of the eastern boundary as did Mr. Peterson. Robert Jones testified that the
western boundary of the Ottman Property, which he surveyed in 1973, agreed with the
eastern boundary of the Red Birch Estates Subdivision, as located by Mr. Peterson:
MR. CLINE - Referring to Exhibit B which is your 1973
survey, have you got that in front of you? And referring to
the Howcrofts deed line, their western boundary deed line as
you've surveyed it on here, doesn't that deed line agree with
the subdivision deed line?
MR. JONES - Yes, very closely with the subdivision as it was
platted.
MR. CLINE - Essentially they're one and the same, are they
not?

2

As discussed under Section IIB, David Peterson testified that the length of chainlink
fence and the 10-15 segment of fencing do not match.
12

MR. JONES - Yes.
R. 820, pg. 234.
Robert Jones gave the same testimony at the June 11, 2004 hearing on Ms. Ottoman's
Motion for the Preliminary Injunction:
MR. CLINE - So where is the Howcroft boundary in relation
to the section line and the Red Birch Estates line?
MR. JONES - For all intent and purposes, the Howcroft's
descriptions fit the subdivision as described.
R.817,pg.4.
THE COURT - So I guess my question is, does the
[Howcroft] deed match up with the plat?
MR. JONES - The subdivision plat?
THE COURT - Right.
MR. JONES - It does.
R. 817,pgl2.
David Peterson created an overlay of Bob Jones 1973 survey onto his survey. R.
820, pg. 284. (Exhibit L is "a mathematical overlay of each survey.") Mr. Peterson
testified that the "legal description [in Jones 1973 survey] is consistent with where
[Peterson] placed the east boundary line for the Red Birch Estates Subdivision." R. 820,
pg..287. See also R. 820, pg. 289 ("As far as the property line. I would say so, yes...it's
safe to say they're in the same location.")
Therefore, Mr. Jones applied the "monument rule" in determining eastern

13

boundary of the Piatt Property in the same way as Mr. Peterson did. Both surveyors
located the eastern boundary of the Piatt Property in exactly the same place. The court
did not error in locating the eastern boundary of the Piatt Property in the same location
that both surveyors agreed it should be located.
II. IT WAS NOT CLEARLY ERRONEOUS FOR THE TRIAL COURT TO
CONCLUDE THAT THE ELEMENTS OF BOUNDARY BY ACQUIESCENCE
HAD NOT BEEN MET.
At trial, Ms. Ottman argued that an "old fence line" at one time existed between
the Piatt Property and the Ottoman Property, west of the record eastern boundary line for
the Piatt Property. Ms. Ottoman claimed that that "old fence line" should be the
boundary under the doctrine of boundary by acquiescence. There are four elements to
establishing a boundary by acquiescence claim: "(I) occupation up to a visible line
marked by monument, fences, or buildings, (ii) mutual acquiescence in the line as the
boundary, (iii) for a long period of time, (iv) by adjoining landowners." Jacobs v. Haffen,
917 P.2d 1078, 1080 (Utah 1996). In this case, Ms. Ottoman was only able to prove one
of the required elements.
A. Adjoining Landowners.
The parties do not dispute that the eastern boundary of Lot 5 and the western
boundary of the Ottoman Property are the same boundary line, and therefore Ms. Ottoman
and the Baldwins are adjoining landowners.
B. Occupation of a Visible Line Marked by Monuments, Fences, or Buildings.
In 1994, Kenneth Howcrofts constructed a length of chain link fence west of the
14

eastern boundary of Lot 5. Mr. Howcrofts claimed that the length of chain link fence
"marked" the location and angle of the old fence line. If the angle set by the length of
fence were followed in a northeasterly direction, Mr. Howcrofts claims it would mark the
location of the old fence line. Ms. Ottoman claimed that this old fence, when it existed,
satisfied the "visible line" element of her claim for boundary by acquiescence.
(a) For significant periods of time a fence did not exist between the Piatt Property
and the Ottoman Property. Shirley Ottoman testified that when she began living on the
Ottoman Property in "about 1945" the western boundary of the Ottoman Property was
"marked" by "a barbed wire fence." R. 819, pg. 10. However, the fence began to
deteriorate:
Q At some point in time the wire began falling off the fence,
didn't it?
A Yes.
Q And the fence began to deteriorate, did it not?
A Yes.

Q Actually most of the time that you've lived here, all of this
land where the Baldwins live now was just field, brush, trees,
undeveloped, was it not?
A Right.
Q And so even when the fence began to fall down there was
really no need to go back there, was there?
A There wasn't. There weren't any animals or anything in it
15

so there really wasn't any need to fix it.
Q There was no need to fix the fence was there?
A Uh-huh (negative)
Q Because nobody was back there?
A We didn't bother and neither did the people that owned it...
R. 219, pg. 30-31.
Maurine Piatt, who was an owner of the Piatt Property from 1955 until it was subdivided
in 1999, testified that she did "not recall there being...an old fence between [her] property
and the Howcrofts property." R. 819, pg. 155.3 David Piatt, her son, who came to the
Piatt Property as a youth, also testified that he did not recall a "fence line" between the
Piatt Property and the Howcrofts Property. R. 819, pg. 203. The trial court found that
"Maurine Piatt and David Piatt credibly testified that at least for significant periods in the
time frame from 1954 to 1970, a fence did not exist between the two parcels." Findings
of Fact and Conclusions of Law, f 21.
(b) Testimony as to the location of an old fence was inconsistent.
At trial, besides Kenneth Howcrofts, four other witnesses testified as to the location of an
"old fence line" that existed (or may have existed) at one time. None of those witnesses'
description as to where the "old fence line" may have been located matches Kenneth
Howcroft's description as to where the old fence line was located.

3

Ms. Piatt did recall the fence between the Piatt Property and the Pardoe Property.
16

(i) Kenneth Howcrofts. Kenneth Howcrofts testified that in 1994 he
constructed the length of the chain link fence currently standing west of the eastern
boundary of Lot 5. Mr. Howcrofts testified that the length of chain link fence "follow[ed]
exactly the old fence line," except on the south end where it 'Varied a little bit to go
around [a] power pole and [a] tree." R. 819, pg. 53. Mr. Howcrofts also testified that
there was a "fence line connecting to it," that was in "good condition" and going to the
north at the time the length of chain link fence was constructed. R. 819, pg. 51, 85. The
fence line described by Mr. Howcrofts angles towards and eventually joins the record
eastern boundary line for the Piatt Property.
(ii) Robert Jones. Robert Jones, Ms. Ottman's surveyor, testified that he
had surveyed property in this area in 1973. The 1973 survey shows a fence that angles to
the west as it runs in a northern direction (rather than angling to the east as did the fence
described by Ken Howcrofts). Defendant's Exhibit B. Unlike the chain fence, which
angles toward the eastern boundary of Lot 5, the fence shown in the 1973 survey angles
away from the eastern boundary of Lot 5. Id. Jones later drafted a second survey based
on his 1973 survey notes. R. 820, pg. 238. Plaintiffs Exhibit 9. That survey shows the
same fence shown on the 1973 survey, to wrt a fence running in a northwesterly direction,
away from the eastern boundary of Lot 5. Mr. Peterson measured the differences in the
angle and location between the fence in Mr. Jones 1973 survey and the chainlink fence,
and found them to run at different angles and in different locations. R. 820, pg. 286
(noting a difference of "better than 3 degrees" between the angles of the two fence lines.)
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(hi) David Peterson. David Peterson surveyed the property in this area in
1996. Beginning at the southwest corner of the Pardoe Property, Peterson found a
segment offence that ran about 10-15 feet in a southwesterly direction, angling away
from the eastern boundary line of Lot 5. Peterson also located the length of chainlink
fence that Kenneth Howcrofts constructed. David Peterson created an overlay of the old
fence line surveyed by Robert Jones in 1973, the remnants of an old fence Peterson found
in 1996, and the length of chain link fence Ken Howcrofts constructed in 1994. See
Defendants' Exhibit L. None of those three fence lines were consistent. R. 820, pg. 330.
The trial court found that "Mr. Howcrofts testified that his chain link fence matched up
with the old fence line, same bearing, in the same position. But that's not borne out by
any of the surveyors." R. 820, pg. 330.
(iv) Walt Goodwin. Walt Goodwin, a neighbor, took pictures of the area
where Ken Howcrofts constructed the length of chain link fence in late 1993 (prior to the
chain link being constructed) and in the summer of 1994 (after the length of chain link
fence had been constructed.) See Defendants Exhibit J and K. Goodwin testified that
prior to the length of chain link fence being constructed, there were some existing "fence
posts," but "not a clearly defined line." R. 819, pg. 168. Mr. Goodwin also recalled that
Ken Howcrofts placed the chain link fence "two or three feet west" of where Goodwin
"saw the old posts." R. 819, pg. 173. Furthermore, Goodwin testified that the angle of
the chain link fence was different than the angle of where the old fence line appeared to
run. The chain link fence "appeared to [run] more north and south," whereas the "old
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fence line appeared to run more at a slight angle." R. 819, pg. 174. Mr. Goodwin, an
engineer by profession, estimated the discrepancy in the angle as "two to three feet over
probably 50 feet" or "about one degree." R. 819, pg. 175, 184. Accordingly, Goodwin
testified that the chain link fence built by Ken Howcrofts was not placed in the same
location as the old fence remnants that Goodwin had observed. Furthermore, Goodwin's
picture taken in the summer of 1994 conclusively proves that the length of chain link
fence did not connect to an existing fence line, contrary to Mr. Howcroft's testimony.
(v) Ms. Ottoman. At trial, Ms. Ottoman testified that she believed that the
old fence was 20 feet west of where the Baldwins' wall was being constructed. R. 819,
pg. 33. (The Baldwins wall was 20 feet "over the property line.") Ms. Ottman's
testimony as to where the "old fence" was located is also not consistent with any of the
other witnesses.
(vi) Marvin Widerburg. Marvin Widerburg testified that, as president of an
irrigation company, in oversaw construction of an "irrigation pipeline" that ran "north on
the west side of the fence down into the Piatt property and down past the southwest
corner of the Pardoe's property." R. 819, pg. 93-94. Mr. Widerburg testified that there
was "an existing fence" in place at the time, and that the pipeline was placed about 4 feet
west of the fence line. R. 819, pg. 94. However, Mr. Widerburg gave no further
testimony as to the location of any "pipeline" on the Piatt Property, or as to the location of
any fence on the Piatt Property.
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Neither Maureen Piatt nor David Piatt recalled a fence running between the Piatt
Property and the Ottoman Property. Ms. Ottoman testified that while there was an old
wire fence in 1945, it began to deteriorate. The court found that "for at least significant
periods of time" no fence existed between the two properties.
While Mr. Howcrofts testified that the length of chain link fence he constructed in
1994 connected to an existing fence, Mr. Goodwin's 1994 photograph demonstrates that
the length of chainlink fence did not connect to an old fence. Mr. Goodwin testified that
the length of chainlink fence constructed by Mr. Howcrofts did not mark either the same
location or the same angle as the fence posts he saw at that time. Ms. Ottoman placed
the old fence 20 feet west of the wall the Baldwins are constructing, which is not
consistent with anyone's testimony. Robert Jones surveyed a fence in 1973, but it angled
to the west, not to the east, as did the length of chainlink fence. David Peterson
"superimposed" the chainlink fence, the fence in Mr. Jones 1973 survey, and the
remnants offence he located (i.e. the 10-15 foot length running southwest from the
southwest corner of the Pardoe Property), and testified that none of them were consistent.
The Court found that the location and angle of Mr. Howcroft's chainlink fence was not
consistent with the testimony of either surveyor. While Mr. Widerburg testified that there
was a fence, he gave no testimony (other than general testimony) as to its location.
The court was not clearly erroneous in finding that plaintiff had failed to prove
either the continued existence, or the location, of a fence line west of the record eastern
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boundary line of the Piatt Property.4.
C. No Acquiescence.
In the event that this court were to find that Ms. Ottoman had proved the existence
and location of an old fence that separated the Piatt Property and the Ottoman Property,
then the issue arises as to whether Ms. Ottoman proved that the Platts ever acquiesced in
the fence as the boundary line. Shirley Ottoman testified that she "never had any
discussion" with either David Piatt or Maurine Piatt or anyone else regarding "where the
boundaries were." R. 819, pg. 34. Ms. Piatt testified that she never had "any
conversations with the Howcrofts over where the boundary line was." R. 819, pg. 155.
Furthermore, because Maurine Piatt "did not recall" a fence separating the Piatt Property
from the Howcrofts Property, Ms. Piatt never acquiesced in any such fence as the
boundary. R. 819, pg. 155. Maurine Piatt testified that she never "considered an old
fence...between [her] property and the Howcroft's property to be the boundary." R. 819,
pg. 155. The Platts had the Piatt Property surveyed at the time they purchased the
property, and always "considered] the survey to be the boundary line." R. 819, pg. 155.
The first time Maureen Piatt became aware of the boundary line issue was 2004, when
she learned of the problems the Baldwins were having. R. 819, pg. 156. The trial court
found that "[although the Platts never objected to any fence that did exist, their actions

4

Having failed to prove where an old fence might have at one time be located, Ms.
Ottman was also unable to prove "occupation" up to a fence line. Maurine Piatt testified that she
"never saw the Howcrofts make use of the property west o f the eastern boundary of the Piatt
Property. R.819,pg. 155-156.
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constitute at most inaction and not acquiescence for purposes of boundary by
acquiescence." Findings of Fact and Conclusions of Law, ^ 2 1 .
In Argyle v. Jones. 118 P.3d 301 (Utah App. 2005), the Court of Appeals held the
mere existence of a fence "will not establish it as the true boundary."
[t]he mere fact that a fence happens to be put up and neither
party does anything about it for a long period of time will not
establish it as the true boundary, [citation omitted.]
Id at 305.
"[T]o establish acquiescence, Roger Argyle was required to show more than inaction on
the part of the Jones." Id In her brief, Ms. Ottoman cites a number of cases decided
prior to Argyle and then argues that they are inconsistent with Argyle, and therefore
Argyle should be overruled. Regardless of the merits of the competing positions on the
issue decided in Argyle, that case is now controlling precedent and should be followed.
Given the facts presented at trial, it was not clearly erroneously for the trial court
to find that Ms. Ottoman had not proved acquiescence by the Platts in any "old fence
line" as the boundary between the Piatt Property and the Ottoman Property.
D. No 20 year period.
Finally, Ms. Ottoman must prove the location of a fence and mutual acquiescence
therein as the boundary for a "long period of time" (construed as at least 20 years.) For
the reasons discussed above, Ms. Ottoman was unable to prove either the continued
existence or the location of an "old fence line" for any period of time. Ms. Ottoman was
also unable to prove the acquiescence of the Platts in any "old fence line" that may have
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existed as the boundary for any period of time.
III. IT WAS NOT CLEARLY ERRONEOUS FOR THE TRIAL COURT TO FIND
THAT CONSTRUCTION OF THE BALDWIN WALL DID NOT ENCROACH
ON THE OTTOMAN PROPERTY.
At the time the Baldwins purchased Lot 5 in 1999, they had the eastern boundary
of Lot 5 surveyed and staked. In 2003, prior to commencing construction of the wall, the
Baldwins again had the eastern boundary of Lot 5 surveyed and staked. The staked
eastern boundary line for both surveys was the same. The second survey was completed
to "ensure that the wall would be placed on [the Baldwins] side of [the] recorded
boundary line." R. 819, pg. 111. Based on the location of the stakes, Mr. Baldwin
testified that "as far as we could tell the wall was totally on our property." R. 819, pg.
115.
Robert Jones, Ms. Ottman's expert witness, also testified at trial and during the
preliminary injunction hearing that the wall was constructed on the Baldwins' side of the
record boundary line. At trial, Robert Jones, testified that, assuming that "the subdivision
boundary to be accurate," the "wall [is] within the boundaries of the Baldwin Property":
MR TYCKSEN - The question that was just asked you about
the placement of the wall with respect to the subdivision
boundary, you were asked to assume the subdivision
boundary to be the accurate boundary line, were you not?
MR. JONES - Yes.
MR. TYCKSEN - And based on that assumption, at the
preliminary hearing you made the testimony that the wall was
within the boundaries of the Baldwin property; is that correct?
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MR. JONES - Seemed to be, yes.
MR. TYCKSEN - If you remove that assumption and you
follow the monument rule, what is your opinion as to the
placement of the wall?
MR. JONES - The wall would be actually east of the old
fence line.
MR. TYCKSEN - So the discrepancy is in the metes and
bounds description versus the monument of the fence line; is
that correct?
MR. JONES - That's correct.
R. 820, pg. 240.
At the preliminary injunction hearing, Robert Jones also confirmed the wall was
on the Baldwin side of the deed line:
MR. CLINE - [I]f you used the recorded metes and bounds
boundary line MR. JONES - Right.
MR. CLINE - the fence would be on the Baldwins side of the
boundary, would it not?
MR JONES - It would be.
R. 817, pg. 239.
In her brief, Ms. Ottoman claims that the orange stake shown in defendants
Exhibits E and F, which is in the middle of the footings for the wall, proves that the wall
"trespasses" on Ms. Ottman's property. However, Robert Jones, who placed the orange
stake, testified that the stake marked the projected path of the chain link fence, which is
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the location of the Baldwins' eastern boundary line only if Ms. Ottoman should prevail on
her theory of the case:
MR. CLINE - And the stake that you've staked there appears
to be on and north of the line of that fence, would that be
correct?
MR. JONES - It's north of where the fence was, you bet.
MR. CLINE - Is it on the same line, the same angle as the
fence?
MR. JONES - It looks to be close.
R. 819, pg. 236.
Mr. Baldwin also testified that the orange stake marked the project path of the chain link
fence, were it to continue in a northeasterly direction:
MR. CLINE - You heard Mr. Howcroft's description of the
chain link fence the angle relative to your boundary line. He
measured at the south end, at the chain link fence was seven
feet off or west of your metes and bounds boundary line at its
widest point. Have you had an opportunity to measure that
distance.
MR. BALDWIN -Yes.
MR. CLINE - And what did you measure that discrepancy as?
MR. BALDWIN -1 think it's very close to seven feet.
MR. CLINE - And as you go north, the gap between the angle
of the fence and your east boundary line narrows, does it not?
MR. BALDWIN - It does.
MR. CLINE - At some point the two converge, the eastern
boundary line and the fence line converge?
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MR. BALDWIN - That is correct and even one of the pictures
here, the orange stake, this is Exhibit F, Defendant's Exhibit
F, the orange stake that's in the middle of the footing form
was put there by Bob Jones and then as you go farther north,
it essentially - the angle of convergence is such that there
becomes no discrepancy.
MR. CLINE - So looking at both Exhibits E and F show that
orange stake that's in the middle of the foundation wall. And
was that staked there by Bob Jones?
MR. BALDWIN - Yes.
MR. CLINE - And it's your understand that at that point the
angle set by that chain link fence converges with the fence
that you're building?
MR. BALDWIN-Yes...

R. 819, pg. 123-24.
The orange stake did not mark the record boundary line of Lot 5. It only marked the
projected path of the chain link fence.
The court's conclusion that the wall did not trespass onto the Ottman's Property is
well supported by the record. Robert Jones testified that the wall was on the Baldwins'
side of the eastern boundary line of Lot 5. Ken Baldwin also testified that the fence was
on the Baldwins' side of the staked eastern boundary line of Lot 5. The orange stake
marked the projected path of the line set by the chain link fence, not the location of the
eastern boundary line of Lot 5. Accordingly, the trial court's conclusion that there was no
trespass is not clearly erroneous.
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IV. THE TRIAL COURTS TREATMENT OF THE BALDWINS'
OBJECTION DURING CLOSING ARGUMENT WAS NOT REVERSIBLE ERROR..
During trial, Mr. Peterson testified that, going south of the southwest corner of the
Pardoe Property, "it seemed like we had two fences going off in two different directions."
R. 280, pg. 282. One was a fence line that continued south along the directional call for
the eastern boundary of the Piatt Property, and the other was the 10-15 foot segment that
"veered off a bit to the west." R. 820, pg. 282. During trial, while cross-examining Mr.
Peterson, Ms. Ottman's attorney stated that Peterson's testimony that there were "two
sets offences" was "basically what [he] said in [his] deposition:"
MR. PETERSON - 1 , you know, I think there's two sets of
fence....
MR. TYCKSEN - Well, isn't that basically what you said in
your deposition?
MR. PETERSON - Uh-huh (affirmative).
R. 820, pg. 308.
During closing argument, Ms. Ottman's counsel changed his position, now
claiming that Mr. Peterson's testimony that there were "two sets offences" was not
"basically what [he] said in [his] deposition." Ms. Ottman's counsel began reading
testimony from David Peterson's deposition and then arguing that David Peterson's
testimony at trial was not consistent with his deposition testimony. After this continued
for a while, Mr. Cline objected on the grounds that Mr. Tycksen was testifying as to

27

things that were not "raised in trial" R. 281, pg. 353. While the court said "that is a
problem," the Court allowed Mr. Tycksen to continue reading in deposition testimony
from Mr. Peterson's deposition. R. 281, pg. 355. Ms. Ottoman was not prejudiced by
Cline's objection, since the court allowed Mr. Tycksen to continue to read in deposition
testimony after the objection was made.
During the trial, when Mr. Tycksen stated that Mr. Peterson was testifying
consistent to his deposition, Mr. Peterson agreed. Mr. Tycksen did not pursue the issue at
that point. Mr. Tycksen should not have been allowed to impeach Mr. Peterson's
testimony during closing argument based on deposition testimony that Mr. Peterson did
not have an opportunity to respond to on the stand. At best, Ms. Ottman's counsel is now
arguing that he was not prepared to cross examine during the trial, and therefore should
be allowed to conduct cross-examination during closing argument by reading deposition
testimony that was not introduced at trial. That should not have been allowed.
Nevertheless, Mr. Tycksen was allowed to read in all the deposition testimony that he
wanted to.
V. THE TRIAL COURT DID NOT ERROR IN FINDING THAT THE PRELIMINARY
INJUNCTION AGAINST THE BALDWINS WAS WRONGFUL
AND AWARDING ATTORNEY'S FEES.
Because the trial court ruled in favor of the defendants, the trial court found that
the preliminary injunction was wrongful and awarded defendants their attorney's fees in
defending against the motion for preliminary injunction, pursuant to Rule 65(c)(2) of the
Utah Rules of Civil Procedure. The only argument raised by Ms. Ottoman on appeal is
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that the trial court erred in quieting title along the record boundary of Lot 5, and therefore
it also necessarily erred in finding that the preliminary injunction against the Baldwins
was wrongful Ms. Ottoman raises no other issue on appeal challenging the trial court's
decision that the preliminary injunction was wrongful or that the attorney's fees awarded
were not properly awarded. For the reasons previously discussed, the trial court did not
err in locating the eastern boundary line of Lot 5, and therefore the preliminary injunction
was wrongful and attorney fees were properly awarded..
VI. THE BALDWINS SHOULD BE AWARDED COSTS AND ATTORNEY'S FEES
IN RESPONDING TO THE APPEAL OF THE WRONGFUL INJUNCTION
AWARD OF ATTORNEY'S FEES.
In this case, the trial court awarded costs and attorney's fees pursuant to Rule
65(c)(2) of the Utah Rules Civil Procedure that were incurred in defending against
plaintiffs motion for preliminary injunction. Defendant should also be awarded costs
and attorney's fees on appeal for defending against the preliminary injunction issues
raised by Ms. Ottoman on appeal.
Dated this

day of November, 2006.

Russell ©fine, Attorney for Appellees
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ADDENDUM A
Modified Defendants' Exhibit L (for clarification.) Survey by David Peterson
superimposing Robert Jones' fence from 1973 survey, length of chainlink fence and 1996
survey by David Peterson.

LOT 5

SUBDIVISION BOUNDARY LINE
fiOLD

AREA 31,173 SQ. FT.
OR 0.716 ACRES

PARDOE INVESTMENTS, INC

MEASURED FENCE LINE
S 0 3 ' 6 ' 2 3 " W (1996)

\

N

OLD WIRE FENCE
BY BOB JONES SURVEY
(SHOWN IN BLUE)
S 0*18"! 0" W (CALC-MEAS)
LENGTH OF CHAIN LINK FENCE

9-9-05
S 3'6T4* W
SHIRLEY HOWCROFT OTTMAN

OLD WIRE FENCE
BY PREVIOUS SURVEY

DISTANCE ON BOB JONES SURVEY 4 9*
DISTANCE ON PETERSON SURVEY 6.24* (SURVEY 9 - 9 - 0 5 )

OLD WIRE FENCE
BY BOB JONES SURVEY
(SHOWN IN BLUE)
S 2'59'26" W (CALC-MEAS)

FOUND REMNANTS OF OLD WIRE
FENCE APPROX. 3.5* EAST OF NEW CHAIN LINK
-1956-DEED-HOWCOFT TO HOWCROFT

